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United States Depariment of the Interior e
OFFICE OF THE SECRETARY % [/(9&)
Washington, DC 20240 7@ fh((}
DEC 1 5 200 re +rilr

The Honorable lon Tester
Chairman R C 0 A 4
Scnate Committes on Indian Affaiss

Washington, DC 20510

Bear Chainmen Tester:
Enclosad arc responses prepared by the Assistant Secretary- Indien Afieirs in response to
questions reccived following the May 7, 2014, hearing before yous Committee regarding S.

1603, 8. 121§, €. 2040, S. 2041 and S. 2188.

Thenk you for the oppertunity to provide this material to the Commities.

/7 s
Christo _.her P. Szlotti
LegiSlative Counscl
Office of Congressional

Singorele

and Legislative Affairs
Enclosure
cc: The Hororable John Barrasso
Vice Chairman
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ooy 1 28614 :

I ZZ instead of providing land for iribes tic Alesks Native Lend Claims Settlement Act
(ANECA) provided over 44 million: sercs of lend for native cwited regional end viilags
corporedors, incorporated under stste law, Haw will the ruls cyeluge ANCEA lrtdc

- N . i - - & e m— - " ”
Cegn Belpg ol 15¢? Whet is thic Sceretary’t opivion vepordiup wiethar
=3 : g
4.

ue

! Ingioy ceuntiy? What cuthorities would €

o

Seorelory suticincte the fribe ceouliine ever thie lend¥
/ -

TecnapoeyOnder the proposed ruleMang in £ lacke would bo sequired into tust only iff
die reguirements of Section § of the [ndien Reorganization At and 25 C.F.R Pt 151

are et The proposed rale dees not prehibit the Beparement from teking ANCSA lands
S

into trust.

Tnw Deparicnent’s position is that any lanc obtained in trust by the United States cn M@Zk
brhalf of a federally recopnized Indien tribe is considered “Indizn country” es defined in M
(6U.L.C. 8 1151, Accordingiy, auy Alaske tribe with tivst {znd wouwld bz eble {o 4) » 7%
cxereise its authority over such land consisient with the menncs in which Indien tiibes %/
creiCise aumionty Gver tust lands in the Toveer 48 statcs.  We note that puarsuant to Public [ /ﬂ
Lows 53-280 and §5-515, Alaska Statc cowrts woenld penereily have fwisdiction over

ra08t cﬁmesWts ceewring tn fndien country there.

127 Much of the land in Alesks that is cwrently ovwned by &ibes anc individus! Alaske
Natives censists of relatively smali, isoleted pricels and properties within existing
villages. Hovr dous the Seevetary o ‘..técip:.a’e céuministering thess fsafeted pereeks cud
islomds within exfeting villegee i this loud were to be tolren fmto trustt Would e

Susretary consider thils fned (¢ be indinn Ceuntry? Wit nutieritics vould the

[ -

o yree
Al sira Notives cequiving over (zis lemd o &

{

Scoretory cutizipate tribes or fndhvidy

™
DRI

vesulbl of the conversion fo trust sictn

If the proposed vule is adopted, the Dopariment would exercise its

ciscretionary suthority to acquirs parcels of lend inte trust within exisiing villages only in
accordence with the procedures enumeraied in 25 C.F.R. Part 151, Petiticners raust
demornsiete that they fulfill ¥ of the criterie sct fouth in the reguiations. For instence,
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prablems and potential confiicts of lend use, es well 2s whether the Burezu of Indian
Affairs is equipped to discharge any additional responsibilities resulting from the trust

qu ‘@ bé which the land will bs used. The Department would likewise consider any jurisdictional
i @(‘w‘v
acquisition. As stated above, the Department’s position is that any land obtained in trust
L

0 Mw f e Department would consider the petitioners’ need for the land and the purposes for

by the United States on behelf of a federally recognized Indien tribe is considered Indian

country as defined in 18 U.S.C. § 1151. Accordingly, any Alasks tribe with trust land 4, W

/ would be abie to exercise its euthority over such land consistent with the manner ig
—~ @

which Ind:an tribss exercise authority over trust lends in the lower 48 states. We note
that pmsunnt to Public Laws §3-280 and 85-615, Alaska State courts would generally
have jurisdiction over most crimes and some civil matters occurring in Indian country
there.

In State of Alaska v. United States, Case NO. 4:13-cv-00008-RRRB, & fed istrict court
recently held that the state lacks the legal ability to confirm, interpret and enforce state-
owned rights-of-way arising pursuant to RS2477 over Native allotments. This same
dccision also held that the state lacks the legel ability to condemn rights-of-way over
lands allotted to Natives. How would newly-creeted trust lené affect clrendy cristing
ag well as potentinily necded strte ensemients cnd rights-of-way?

@he Department’s practice has been to scquire land into trast for Indian tribes
g subject to existing easements and rights of way. If the proposed rule is adopted, the
72 , Department would continus this practice for trust lands acquired in Alaska. Newly

§ created easements and rights-of-wey would be subject to the Department’s regulations

governing rights-of-way over Indian lands located at 25 C.F.R. Part 169.

@ Section 17(b) of ANSCA provides for public eesements across ANSCA villege and
regional corporation land at points along waterways and other public uses, such as
recreation, hunting, transportation, utilities, and docks. Weuld these 17(®) ecsements
cpply seress trust Iond in Aleslsn?

CEcipoussDAs explained above, the Department’s practice has been to acquire land into
trust for Indian tribes subject to existing casements and rights of way. If the proposed
rule is adopted, the Department would continue this practice for trust iands acquired in
Aleska,

2

):57 [f lowd were tclien into trust in Alaslie, would the Berecu of Indicn Edueation be
required ¢o provide, or interested in providing K-1Z edueation on these londs, or do
you cuticipate that the leec! municipel government would still ruwm the schools with
fuadiog fromw the Stete nnd US Department of Eduention ?
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(Lf‘csp(;nse: Bue to Congress's moratoriura on both BIE funding elementary and
secondary schools in Alaska, and the addition of new BIE-funded schools in general,

State authorized public entitics would continue to rur schools located on trust lands with
funding frorn the State and U.S. Department of Educatien. Since BIE transferred its BIE-
funded schools to the State, Congress has continued to include language in the
Consolidated Appropriations Acts prohibiting BIE from using any of its imding, except
for the amounts provided for assistance to public schools under the Johnson O'Malley

Act, to support the operation of any elementary or secondary scheol in the State of
Alaska.

E The proposed rule states that placing land into trust “advances economic development.”

—

However, several Alaska Native Corporations (ANCs) formed under Aleska Native
Claims Settlement Act (ANSCA) have expressed concerns with the development of their
subsurface estete being significantly slowed if " the Alaska Native tribe owning the surfece

estate successfully pstitions the Department of the Interior to take its lands into trust,

. How will ti:e proposed rufe gesernlly “advene:” cconcmic developmert, with the

many excples of prolonged pererational peveriy iv the lower 48 regervation
system of federal lan¢ owmership?

M The proposed rule would allow tribes to protect tribal homelands so that they

are not subject to loss through sale or default. Trust lend, which is free from state end
Igcal texation, ofien provides grezter ecconomic development opportuaities than fes land.
A trust land base also allows tribes to utilize economic development tools like those
evailable under the Helping Expedite and Advance Responsible Tribal Home Ownership
(HEAKTH) Act and program funds that are tied to tribal lands such as energy
development grants aédministered by our Office of Indian Energy and Economic
Development. In short, tribes may be able to access morc federal grant programs..

How will ANC subsurfacc estrte development speciticcily be impected by the
proposcd rule?

The Department's practice has besn w process land-into-trust applications

from Indian tribes involving split estates under the regulations at 25 C.F.R. Part 151. In_
certain instances, the Department has acquired in trust only the surface estate on behalf of
a tribe. If the proposed rule is adopted, the Department would continue this practice for
applications for land into trust in Alaska. ANC subsurface estate development therefore
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would not be impacted by the proposed rule. We note that the mineral estate is generally

dominant and that subsurface owners would retain a right of reasonable access to
minerais below any surfece estate acquired into trust.

How will ¢he Depertment resofve the surfoce cad subsurfcee ownership fsgues if a
tribe owmo ¢he surface and on ANC owrs the subsurfoce rights and these portles ave

in disagrezment as te development rights?

As explained above, the Depestment’s practice has been to process land-into-
trust applications from Indien tribes involving split estates under the regulations at 25
C.F.R. Part 151. With respsct to trust acquisitions of surface estates in Alaska, any .
disputes between surface and subsurfece owaers will likely be resolved in the same M D
manner s they are now. Parties will still be encouraged 10 enter into surface use (A7, -
agreements in order to avoid such disputes. As noted sbove, the mineral estate is %t o
generally dominant and that subsurfece owners would have a right of reasonable access f“ ¥ariow
to minerais below any surface estate ecquired into trust. mik b g | 9.;‘ r{fnee,
ﬂ How dees the Deportmsent intend to reselve o situction if o village corporation
transferved Inads te o tribe, srd ARCSA londs sre excluded from being taken into
truet? Will the originel ownerckip fellow the tranofer?

@ As stated 2bove, the propased rule does not exclude AINCSA lands from being
teken in trust. However, if ANCSA lands were excluded from trust acquisition, the tribe g}
would retein title in fee to any land it received in the scenario presented by this question.

|5/ If land ts tslen into trust ez behalf of Aleske tribes does the Sceretary plae to
provide budgct support for tribal development fc Alasl, including eapnceity

building, public infrastructure, cnd justice systeme?

Before taking land into trust, the Department considers whether the Burcau of
Indian Affairs is equipped to discharge any additional responsibilities resulting from &
proposed trust acquisition. If the proposed rule is implemented, the Department will seek
to support tribal development in Alaska without decreasing resources available to other
tribes.

!57 Hiow will regionel tribel orgasizetions that currently ndusinicter BIA nad [HS
services be impeected, if o tribe were to tale their lands ints trust?

(Tesponse) With trust lands, tribes may work with tribal organizations to provide
gevernmental services, such as health care, education, housing, jobs, economic
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development opportunities, and lew enforcement survices to their citizens. Tribes znd
regional tribal orpganizations would continve to werk to provide scivices o wibal citizens
cffectively.

r__ﬁ!_f’fi’ LN d1i9

The proposed rule also states that plecing tribal lends into trust will provide & “physical
space” where (ribal governments cen citcreise their inhicrent self-govemance powers,
becausz presunably tibal trust land qualifies as “Indiar country.” Howevs, the U.S.
Suvieme Court in Alaska v. Netive Village of Venstie Tribal Gev 't rled that, vith the
exception of the Metlekatle Indier; Comraunity of the Aunette Islend Reserve, ANECA
abolished “Indian country” in Aleske.

1./ How decs the prapescd ruke efieat the Vereaile Conrt’s rellep ou fndloy country fu
Afnsse?

In £lesia v. Nasive Viliage of Venstie Tribal Goverriaeni. 522 U.5. 520
{1998), the U.8. Supreme Court found thet ANCSEA lends conveyes in fes to en Adaska
Native villege fiom twe Alaska Native corporations were not “Indign Country.” The
Department believes that the proposed rule, if adopted, does net conflict with or
sthervise impact the Supreme Ccun s de.cxston in Venstie. it is the Depertment
position thet gnce dis g { by the United States on belzalf of s

federally resognized Indian tribe, the land is considered Indian country.

) 2&] If, assvming the proposed rule esteblishes “Lodinr esumtry™ In Alcike, whaivIl
tribch eivil end erimfizcl ferisdictior cotoil for members rrd por-mewbers in torms
gf rcrqume no seludienticn?

C !_t(;s;?ﬁin;’ eDIf the proposed rale is edopied, tibal civii and criminel jurisdiction: over auy
Incian country in Alasles would remazin consistent with the wey in which tribal
jurisdiction is cxercised in Indien country throughout the rest of the United Staies. The
Depararent acknowiedges that pursuent to Public Laws 83-280 &ad 65-61 5, Alaska Stats
couris would generelly heve jurisdiction. over most crimes end sowne civii miatters
ocevrring in indian country in Adeske.

51 Weel does tie Seorctary auticipeie will be the dmiect of wust fnnd o e S8
engolny cﬁ':rf't'ﬂ to cddiese eleel.al chuce, demestic violence, sexuak cacr wit rud
sheolicl-rzlnted erimer. enbicnee lazul fow evfarcenient, develop wolicharctive

erirginel fustiec programs, eod twpreve rvral edvesten?

'T'he Ceparumnent has received & nunber of comments or the propased rle

-Q

that the creetion of tvust land in Aleska will heve ‘aw:r the lives
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Alesia Natives, We note that the Indian Law and Orcer Comunission, formed by

Congress to investigate criminel justice systems in Indien Country, cipressly highlighted

the unasceptable state of public sefety for Alaska Netives, especistly for Native women

who suffei inordinately high rates cf domestic abuse, sexual viclence end other offenscs, _

See Indian Law end Order Commission, “A Rozdmsp For Making Native Aanerica Safer,

Report to the President and Congress of the United States,” e{ 33-34 (Novembor 2013). b S-Gz /76
Accordingly, the Commission recommendsd providing for the creation of Indien country Gep y
i Alaske end allowing tibally ovmed fee lends to be piaced in trust for Ajaske Natives,. /e :,? i‘l[
Sec id ut 51-55. Similarly, the Seeretariz] Commission on Indian Trust Administration ,c_o’kbace
axnd Reform, csteblishied by former Sceretary of the Intecior Ken Selazar, endorsed these

findings and likewise 1ecommended zllowing Alasia Native tribss to put tibaily ownsd

fes simple land inte trust. “Report of the Commission on Indicn Trust Adininistretion

end Reform,” at 65-66 (December 2013). This report inciuded testimony stressing thi:

vulnersbility of tibal lands in Alaska owned in fee. Secid zt 61-68. Most reeently, &

VWashington Post article described the deploreble crime statistics end public safety isswes

in Alasks Native communities. Seri Horwitz, i Rural Villages, Liitle Protection for

Aleske Natives, Washington Post (Aug. 2, 2014), available st

hitp://wervs washinmonpost.com/sf/national/2014/08/02/in-rurei-villages-

#E2%80%8 Alittle-nrotection%E2%80% 8 A-for-algsks-natives/. Having laud i trust vill

allow iribes and Alasks Natives to teke edventage of programs and services thet ers

elready eveilable to tribes in the lower 48, Trust lands in Alesks, in eppropriste

circumstances, could provide additional zuthority for Native govemments te be stronger

p
W " pariners with the State of Alaska to address these problems. It may also riglte mose
M W fedeiz! programs available to be brought to bear on these social problems.
¥ —

B . " . . - o . . * > !

g Iu the siteatfon wiore teibes veith former reservation londs obécines fez ttle ¢ thel = /e Ue nekie L
lapds, fustend of priticiputing lr tizc lnnd rod mezey disimibetion: (o AINCEA + Tetrliw 1
corporutions, what is the Secrctery’s opinicn regerding her cuthorlly tncer tue
proposet iule (o tole former reservatior Innd futo Gract? i telten fnta trust, whet is
thic Seeretary’e opfinion regarding whether this [ond wounld be esmeidered ludise
Country? Whct ruthorities vwould the Sceretery sndelpace (ke trilia coguiring aver

Chis fr=d?

12' the propased rule is edopied, the Depariment voould have the discrction VM #
) e Vil

vnder the Part 15] reguletions to take into trust former reservation lands held in fze by

Aleska tribes. As siated ebove, the Department’s position is that any land obteined in g
trust vy the United States on behalf of a federally recognized Indien tribe is considered ﬁ /éf/”’/
[ndian countiy. Accordingly, any Alaska Meiive tribz with trust land wouid be able 10

exercise its authority over such land consistent with the manner in v/hich Indian tribes
exemis&u&mriry over trust fands in the Lower 48 states. Also, pursuent t¢ Public Laws
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83-280 aud 85-615, Alaska Stete couris would generally have jurisdiciion over mmost
crites and sowne civil matters eccurring in Indiay country in Alaska.

The propescd rule fusther states thet the Deparznent of the Interior will retain its “full
discretion™ to evaiuate and decide vwhethel ic epprove eny pariiculer trust application
&/\V\e under the criteria listed in 25 C.F.R. Part 151. Howeve:r, the regulations zoveming on-

rescrvation and off-reservation ecquisitions, 25 CF.R. § 131,10 end .11, will requiic

w\/—-—? cxensive evisioin li roposed rule.
6/(0“6 I Plowe will thie Depertment eosere that tiee Alssir Nrdive comas u{_m frclvdlng tribe:
@\)\ cad ANCy, pleye ar cetive rols iz tho@@vEToRyf these rerulntions?

‘e Depariment provided £ 90-dey public conunent psiiod for the proposzd

MESPORIE:

\‘,\'\ \<\ ruic that ended oa July 31, 2014, anc hes reeeived comments on its propssed mle from
; N L\ the Alasks WNative cornmunity. The Depariment afsc conducisd e tribal consuilation
‘\v,, scasion tn Alasia, wiwa &t heard verbeily fom nummzrous maembers of the, Alssiz Native
» commurity. Before issuing any final rule or amending the regulations at 25 CF.R. Pat

151, the Depertmend will carefully consider and respond to afi comments. The
Depar micm remazins committcd ta engaging vmh Aie.si’f Native i ii
befere taking

Z

Fred C2102/2055 Fege 801 8
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