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IN THE SUPERIOR COURT FOR THe. STATE OF ALASKA 

THIRP JUDICIAL CISTRICT AT KENAI 

KENNETH MANNING ) 
) 

Plaintiff. ) 
) 

and ) 
) 

THE ALASKA FISH AND WILDUFE ) 
CONSERVATION FUND. ) 

) 
Intervener. ) 

) 
vs. ) 

) 
STATE OF ALASKA. ) 
DE~ARTMENT OF FISH AND } 
GAME. } 

) 
Defendant, ) 

) 
end ) 

) 
AHTNA TENE NENE' ) 

) 
Intervener. ) 

J 
Case No.: 3J<N.{)9-178CI 

OBD~'I MOTION TO STAY DmSION ON SUMMABY 
JU ilfiANTlNG PARTIAL STAY ___ M OUTLINED IN THe 

SDPULAD9:N @f!!WI!l!N THI! SIATI! AND AFWG~ 

OR~~ OE)NING AHTNA'S MonON TO STAY DECISION ON SUMMARY JUDGMENT AND 
GRANTING PARTIAL F!frAY AS OUTLINED IN THE STlPll.ATJON BelWeeN THE STATE AND 
AFWCF 
MtJnnirlg, AFWOF v. hie, ~TNA 
Case No.: 3AN-08-178C1 
f>age lora 
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Having considered AHTNA's Motion to stay Decision on Summary Judgment, . 

and the partial stay as outlined in the StipyJa1lon between the State and AFWCF. 

and any OpJ)06;ition thereto; 

1) IT IS HEREBY ORDERED that AFWCPs Mafion to Stay Decision on 

Summary Judgment ia DENIED, and 2) • partial STay under the term& of the State 

and AFWCF's stipulation Is GRANTED. This partial stay wfIJ exprre Octcber 20, 

2010. The State is ordered to implement a Tier II hunt for cartbou startfng October 

21. and to create moose hunting F1igulations consJstent WIth the Court'a order on 

Summary Judgment. ~ 

DATED this H day Of~ _____ f--___ -'" 2010. 

Can Bauman 
SUPERrOR COURT JUDGE 

ORDeR DENYING AHTNA's MOTION To STAY DECISION ON SUMMARY JUDGMENT AND 
GRANTING PARTIAL STAY AS OUTliNED IN TfiE: STIPULATION 8ETW_EN lHE STATe AND AFWCF . 
~g. AFWCF If. ~, AHTNA 
CMet No.: SAN-08-0178C1 
Page2of3 
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT KENAI 

KENNETH MANNING, 
Jltaintiff, 

and 

THE ALASKA FlSH AND WILDLIFE 
CONSERVA TlON FUND 

ln1etvener Plaintiff. 

vs. 

STATE OF ALASKA, 
DEPARTMENT OF FISH & GAME 

Dekndant. 
and 

AHTNA 'rENE NENE' 
Intervenor Defendan1. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) Case No. 3KN-09.178CI 

DECISION ON MOTIONS AND PARTIAL.~ll\!LAnQN TO PARTIAL STAY 

AInna Tene Nene and the Slate each moved foT a stay of the JuJy 9, 2010, 

ision on Summary Judsment. AFWCF and the State signed a stipulation for a partial, 

tcmpomy stay to enable certain Tjer I permits to be issued. AFWCF opposes a longer tenD 

stay of the CUP and other ~ of the July 9 Decision. Manning opposes a stay in any 

11 peet. the S1ate pIe3Cots new lnfonnation in its July 28 reply, including U1 increase in the 

lcbina Caribou Hel'd population to nearly 45,000, which is 5,000 above the high end ofme 

partrnent' 5 population objective for sustained yield_ The Department is said 10 have 

tty detemrined -chat a minimum of 1.500 bulls and 800 cows should be taken during the 

ding hunting seasons. The Department reportS tbat it needs to issue more hunting permits 

i3ion on MOllons end ~ial Stipulation to Panial Stay 
~l\IUD;'y".J.Hj~3KN-M-178CI Pasc I of12 
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fl rthwitb. I The State notes that it mllSt also ~na to a remand ruling by Judse Smith in 

~tna=_T=en==e;..:.N.:..::en=e~Sub=$l.:=;·st=ea=::ee::...::C:.::o::;;mau=·ttee=_v~. ;;,;State=..::o:.,f Al::.=a9ka=..=Boan1=~o::.f..:::== 3~1IJ-07·g072 

for "compliance with AS 16.0S.2S8(b)(1)." The State is concerned that completely 

e iminating the CliP moose hunt per the July 9 Decision would pUE the Board injeoparoy of 

olanog the mandate in the Anchorage casc. The July g Decision does not preclude the 

d from providing a subsislencc use preference regarding moose in Unit 13* bul the 

hsilitence use preference may not be a rcsidc;ncy-based exclusive privilege as in the cun'CIl1 

:tna CHP I nor may lhc Oepanmcnt delegate hunt administration to a priva1e entity. 

In its reply to the oppositions YO its motion for a Slay, AlIma proposes I 

odification to the stay it previously proposed. The modifieation is a temporary stay 0Dl}r 

rough September 20, 20tO, Ahtna docs nor join the Srau/AFWCF stipulation for a 

porary. partial stay. Ahma seeks to maintain me CHP hunts for moose and caribou 

ugh September 20. Ahtna points out that without the "any bull" component of the ClIP 

oae hunt. there will be no subsistenCe moose hunting opportunity in Aucust and no any-

subsistence moose bunting opportunity at all. Ahlna inc;ludes itlformaUon reprding two 

se popUlations and moose management in Unit 13. 

The Alaslca S\lPf~e Court has provickc1 the following guidance f()f trial courts 

ereising discretion under Civil Rule 63(c) whether to stay a decision pendina appeal: 

Judgments in actions for injtmeti()Jl! are not smyable as of right. Undef Alaska 
Rule of Civil Procedure 62(c) the superior coun is mnpowered to "suspend, modifY. 

Manning responds that the new herd size infotma.tion be stricken and that harvest 
ti elS co\Jld be issued fOT the winter hQIU to increase the harvest if necessary. AFWCF 

sgeslS the co"'"' direct the Board to remove the onc-caribou-every-foLll'-)U1'$ limitation, 
ve the antler destruction condition, and remove the restriction on a Unit 13 caribou Tier 

J nnit holder nom particip;d:ing in the harvest of'moose or caribou elsewbefe in the Swe. 
coW't is not well positioned to react ins1antly 10 new. last minute information. The.Board 

statutory authority to make game management adjusanents as ue lawfUl and appropriate. 

i9ion on Motions and Partial Stipulation to Partial Stay i l "WAG, 3KN-DG.171 CI Page 2 of 12 
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restore or crant" an iI\iunetion pending an appesl frQm a final judgment granting or 
denying an injunction. Whether a stay of an injunction pending appeal will be 
granted is ~ question directed to th~ solIQd discretion of the coun.(FN1] In 
C:Qnsidering whothcr to grant ,uch an injunction, the lower court must consider 
emma much 'the: Hllle M it wol.1ld in determining whether ro grant a preliminary 
in,iuncti.on.[FN2] 

FNl. SbiAbolt v~ An81e. 90 F.2d 297 (Sth CiT. 1937); Kim y. Chinn. 20 
Cal.2d 12,123 P.2d 438 (Cal.l942). 

FN2. Sec 7 1. Moore, Federal Practice 62.05, at 62-24 (2d ed. 1972). 
Professor Moore suasests a four factor tt5t (1) the likelihood that the 
petiti~ will prevail on the merits of the appeal, (2) irrcp8lllble ir\iury 10 
the pctitiQneJ' unless the stay is granted, (3) no substantial harm 10 other 
interested pcr5Ons, and (4) no harm U> the public interest. 7 J, Moo~, supra 
62.0S, at 62-25. See also ferry v. Pen::x~ 88 U.S.App.D.C. 337. 190 F.2d 
601 (1951): A J, IDdustries. Jnc. y. Alua fllblic Seorice Commission. 470 
P.2d 537 (Alaska 1970). Professor Moore observes that it may be the 
unusual case in which the nial judge would arriove at the conclusion that 
appellant is likely 10 prevail on appeal. But, that may occur in area of the 
law where doubt clouds the correcmess of the decisioni and~ there the court 
may Slay an injunctive order. . .. _ 

v. C' of Anchora e 536 P.ld 1228, 1229 (Alaska J97S). Each factor is addressed 

(1) The Likelihood that the State and Ahrna yoU Prevail on the Meril$ on Apggl 

The issul:S resolved against the SUIt= and Ah1Jla in the July 9 Decision center on 

CHP permit and the change of the Unit 13 caribou hunt from a long-time Tier n hunt to a 

E
I hunt. The July 9 Decision invalidated the Community Harvest Pcnnit which the Board 

It thorized the Department to issue to the Ahtna Tene Nene Subsistence Committee to 

a .. ster a ClIP hunt for caribou and moose by eight Ahtna villaJ~ in the Nclc:hina. area. 

e Ahtna CHP presents issuC5 of first impression. The parlics submitted little on the 

'slative history and intent rcgardini AS 16.0S.330(c). Tha1 Slat\nc contaim the eHP 

neept enacted by me Leiisiluwe in 1986 as part of the response by the Governor and the 

gislanuc: to the lhen recent Alaska Supreme Court decision in Madison y. Aim Dcp't of 

....,...'"--'C:.....l-'II~ 696 P-2d 168 (Alaska 1985). In the Madjson case the Alaska Supreme Courl 

iBion on Motions and Partial Stipularion to Partial Slay 
.lO.tnu.,j;Uj1W.., 3KN-09-178 CI Pase 3 of 12 
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down .!IU~tence fishing regulations that imposed a rural residency requjrcmmt on 

T er I subsistence users as violating the 1978 statute on subsistence. Before invalidating the 

The board argues that the legislatuR intended to narrow the scope of subsistence 
fishing to mean fishing by individuals residing in those rural communities 1hat have 
historically depended 00 subsi5\el1Ce hunting and fishing. 

~~~ 696 P.2d at 174. After the Madison decision. the Sectelary of the lllterior notified 

State that state law was no longer CODSlstent with ANlLCA and that federal management 

uld beam unless consistency was I':bieved by June 1, 1986. The Legislature amended 1he 

sistence st8tu\e in 1986 to provide a rural residency requiremenT for subsistence. The 

cretary then found consistency. However. in McDowell y. State. 785 P.2tI 1 (Alaska 

1 89), the Alaska Supreme Court held the 1986 subsistence statutds rural residency 

We therefore conclude that the Rquimnent contained in the 1986 svbsis1CDce 
statute, that ant: must mtitk: in a rtnal area in order to participate in $vbsistence 
hllDting and fishing, violates sections 3, 15. and ) 7 of article vm of the Alaska 
Constitution. 

1$~~LY.~~ 785 P.2d at 9. For The Ahtna CHP the State and Ahtna argue that 

9idcncy in one of the eight Ahtna villages is not required because one can reside elsewhere 

stUl meet the definition of community member and a non-community member could be 

lected as a designated hunter or participate in the sharing hunt to which Ahtna has allocated 

3 of its 300 caribou entitlement lUldcr the CHP. Those exceptiODi do not change the 

filnciam·enr.a] abaraelet of tho local community residency restrictions in the Abma CHP. 

Given the doubt associated with a trial court intelpreJation of a subsistence-reJated 

in general, let alone this ~ of tim impression regsrdjn: a ClIP permit. and given 

tension between Congre$S. the Legislature, the Department. and the Boam OD OI1e side 

lsion on Motions and Partial Stipulation 10 Pattial SQy 
nnin v. DF&G lKN..o9-178 CI r~ 4 of 12 
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Al~ Supreme Coun decisioDS and the Constilution of the Stalt of Alaska on the other, 

it is "possible" that the State and Ahma will prevail OD the merits of an appeal on the CliP 

ue. Given the July 9 Decision. this court cannot find that it is '~robablc" 1hat the: State and 

Wilh respect to the issu~ regarding laclc of adequate publi~ notice in 2009 prior 

the Board's decision to change the long-standing Tier II status of the unit 13 caribou hunt 

Tier I and the challcnw: to the merits of that decision and relaxed findings, in the absence 

o infonnation Ot' evidence in the administrative record to support the cbange in Unit 13 to a 

er I caribou hunt and in the presence of 'the unsupported findini by the Board that 

bsistence users of Unit 13 caribou only need one caribou ~ery four years. it is "possible" 

the State and Ahtna wiU prevail on appeal. Tht positions of Mannine and AFWCF arc 

n t aligned on the Tier n versus Tier I dispute. It is Dot clear whether AFWCF will appeal 

Tic:r ll-rdatcd asp~ts of l.ht Jllly 9 Decision. Given the July 9 Decbion. this court 

ot find that it is '"probable" that th~ S~ qnd Ah~ or AFWCF if it appeals, will 

vail on the Tier I versus Tier II issues. 

With regard 10 this factor the court :finds that the possible but not probable chance 

o a reversal on appeal tips toward not staying the July 9 Decision. 

en I~le Injury l() the Smtn,AJlma. and AFWCF Unless ill Stay Is Otanted7 

Ahina presents the affidavits of Linda Tyone and Nicholas Jackson anel refers to 

e Board's 2006 Findinss regarding subsistence U!C8 in this area, including the Board 

. gs refcren~e<:1 in the July 9 Decision. In her affidavit Ms. Tyonc explains that she was 

chief h~nt adrninlslrator for the ClIP for 2009 and is also involved in administering the 

this year. Adjustments had w be made last year. which was the first year for the ClIP t 

iicision on Motions and Partial Stipulation to Partial Stay 
Manniogv. DF&O,3KN.09.178 CI Pace S of 12 
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e to the preIimiDary uuunetion in this case. There was a learning curve fOt coordination 

'tit the Department on hunt reporting and data collection. The Ahtna hunt admipistrators 

h :ve worked with \he Oepftrtment on chacges for this year. Ms. Tyone repons that any 

~00Ul resident living anywhere in the State "can panicipate iD the community hunt if they 

a member of the community." Community rnembmhip is ~ to inclwlc 

'cipation over at I*" a ycar with conummity members in the customary and \l'8ditional 

bsistencc patterns IIld PtaCuces of me community. In addition, the CHP allows any Alaska 

. dent to panicipate as a ~pated hunt=-" for an Elder. widow, or other conuuunily 

ember. A dcsiGMkd hUDter must give the meat and other patti to the community membcf. 

so there is an opportunity for "Jluuing hunters," reprdlcss of residency, to hUllt for one of 

t 30 catibou set aside by the hum administmOr for a sbarinS bunt. Sharing hunters must 

iver half of ~ meat. AttaChed letters from sharing hunterS James SberidllIl and Troy 

B wIer of Ancno1'lse reflect appreciation for me experience and valQe5 associated with the 

!lbrin~ hunt portion oftbc ClIP. Ms. Tyone further reports that many Ah1na vommunities 

d not meet their traditional subsistmcc neetb under lhe Tier U ~guJations, She also 

• nns the court that many of the young people who would participate in the CHP hunt will 

n be able to do so if the hUdt is delayed until after August 10 as they will have returned to 

001. The letter by Willard Hand eon5nns the involvement of young people in the 2009 

r t:bfouah the em. wbidl he chatlcterius as a Khuge success." 

Ms. Tyone cXJ)resses concern that 1U1lesa the CHP hunt is permitted dUs year, 

y community members will not b~ able to meet their subsistcnc:e sustenance: needs. She 

akes tbc: point tJw participation in the Ah1na CHP hunt prohibil$ panicipation ill other 

ision on Motions and Panial Stipularioft to Partial Stay 1'.D;'8 v. --3JtN-1l9-11I CI P*&06ofl2 
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Or caribou hunts elsewhere. It is tOO late for those who made the dceision to 

'cipate in the 2010 CHP Tn change plans and apply fur other caribou and ttIQO$e hunts. 

The second affidavit ofNicbolas Jackson reitercues his histozy as a member of the 

ard of Game, the local state fish and same advisory community. and as I1l 1O-year 

ployee of the Department. As an Elder aDd leader in the Abtna regiOn al1d as a 

!i bsistence hunter and })l'Ovidcr Mr. Jackson indicates that the 2009 CHP hurtt bad a very 
! 

positive jnflueace on the bunlCrs and communities that pamc:ip*<i. Enough wild meat. 
I 

I . cularly moose, was hBl'Vcsted to provide for families. elders, and kin with a broad 

aring in the local cUSTomary and tracUtioDil manner. Many local youtb were able to 

• cipatt fOT the first time. Starting the hunt on August lOis important because the caribou 

fat and the meat is good. In mid-September when tbe rut begins the taste of the meat 

g es bad. The caribou tend to be thinner in the winter and move fiu' wward Cilnada. Mr. 

on details practical problems with the altcrna1i~ hunts and serious bann to the Ahtoa 

mmunities if tho July 9 Decision preeludes a CHP h'Wlt in 2010. 

The StAte ~pJains that it will take 2 months to convert the Unit 13 hunt back to 

Til;I' II. If the court does not stay the July 9 DecisioDt the State writes on page 2 of its motion 

It ''the State will hay. t~ close the hunt" 850 individual Tier I caribou ])ernUl holders and 

uLiT family members plus the residents of the eight Ahtna villages subscribing to the ClIP 

said to be relying on the bunt to PUt meat in their freezers for the winter. Closing the hunt 

11 work a hardship on them. The State presents a second affidavit by Kurt Kaml=, the 

it Hunt Administrator for the Depanmenl Mr. KamJetz goes over the details of th~ Tier 

and Tier I application system. Because no Tier n hunt for TJnil 13 caribou WftS 

~Islon on MOnOll' and Parow Stipulation til Pam&! Stay 
Nuping y. DF&G. 3KN-09-178 cr ~ 7 or l2 

I 
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I 
c ntemplated for 2010, the Department cannot rely on the Tier n applications received by 

mber 31, 2()09. for this year. 

1bt State also p~lS the affidavit of BTU(:e Dale, the Department Regional 

S pcMsor for the -region that includes Unit 13. Mr. Dale reports that 850 Tier I permits for 

e Unit 13 caribou for the 2010111 huntin, sectScm have ahca.dy been awvdcd and JIlftilcd. 

S me Uve in r=otC locations iVld may Dot rccci'V~ timely notice that their permits are null 

void. Mr. Dale also reports that many of the normal Ticr II applieaftt! art at remote fiSh 

ps, Out commc:rcial fishin,. Dr atberwiK occupied such ahat ~y may well not kam of 

tJe chqcs Uld be able to apply on short notice for a Tier lllumt One problem far the 850 

~O were awarded Tier I permits is thallhey and lbeir household members (said to be nearly 

1 j700 hunters) were systematically denied any and all other moose and caribou drawing 

~. which have now been issued to other applicanlS. Most of the permit holders have 

a eady planned their hunts, arranged time off work, made logistical plans. dc. Other 

P oblems include the di9l'Uplion and ~t on normal Department duties if exttaordinaty time 

to be devoted to deal with the d'fcet of the July 9 Decision. 

AFWCF entered a stipulation with th~ State to a partial stay for certain Tier I 

~ts to be issued for caribou in Unit 13. AFWCF made it clear that it intervened in this + on _oft .. r,...1 """"ben to c:balleuae the AhIna CHP. AFWCF did not chalIeugc 

t
BoIId deci.ioD to change the Unit 13 caribou hunt 10 a Tier I hunt. As an entity AFWCF 

d not thee irreparable harm. Some of the AFWCP members have drawn Titr I pmnits tor 

. 13 caribou. Thoso individuals will suffer hmn if at least a partial Alay is not gramed. 

t· WCF joins some but not all of t~ Manning ItSumems against a smy. AFWCF COQtends 

the State and Ahtna know from the preliminary inj\Dlction in this case I.ut year that grave 

iston on Moricms and Pattial Sdpularion 10 Partial Stay rm, v. """'!l. 310< .... 11. CI PaF8of12 
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lb! was cast on the legality at'the .... t, but the Deportment did DOl. malre OODliDgeDI plam 

td hold a non-diScrimiDatory bunt in 2010. AFWCF argues that with 400 of the barvestable 

s~us of Unit 13 caribou allocaled to rural residents under the federal portion of ~ hunt, 

Ahtna residems took 126 canoou under the 2008 Tier n hun' but only 96 under the 2~ 

t. AFWCF noteS that Atbna owns "'thousands of acres of landu along tho Glenn EIJld 

chardson highways which are clO$ed to all other Alaskans, absent a land use permit from 

a. 

Manning presents information regiU'ding the availability of altcmative caribou and 

osc hunts nearby. He ups that those who were awarded Tier I caribou permits face 

±y ~m.porary voluntary harm, not irreparable:: injury. Mr. Manning is reponed to be one of 

e 850 successful applicants for a Tier I caribou pennit this year. 

For some) if not many. of the 8S0 individuals who were awarded and have 

eived a Tier J permit for a Unit 13 caribou. chis can'bou hunt is a oncc-m-a-lifetime 

a portunity. The probable advQ'SC consequences [0 the Ahtna communities are particularly 

ublesomc. 

The: court finds 1hat the foregoing lwms are subslaltial and irrepamble to some 

degree., which tips toward approving the StatelAFWCF stipulaIion for a temporary, partial 

~ of the July 9 Decision. 

(3) Any SUlmmlial Harm to Other lnJerestcd PmoDil 

Manning contends that he and 10.000 other Tier n hunters would be substantially 

ed by a stay of the July 9 Decision. As previously noted, tlUs case was Peithcr brought 

n r perfected as a class action by ox for Tier IT hunters. Manning, logally represents and 

solely for himself in this case. not for any other Tier II buatm. No group or 

ision on MOlions and Partial Stipulltion to Partial Stay 
annin v.DF&G 3T<N-09-178Cl Pqc90rl2 
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. arion has intervened on behalf of the Tier II hunters. AFWCF represents only its Tier I 

betsbiI'. The interests of MPniDg and APWCF are not aligned on some of the rulings 

the July 9 Decision. 

As noted above, 850 Tier I huntClS have been awarded permits for 'the 20)0 Unit 

caribou hunt. They and their household members who IG hunterS will be harmed. tmless a 

y oftbc July 9 Decision is granted. If the July 9 Decision stands. tbeJe will be no 6naDcial 

. . on to the Tier I permit holders for th~ costs aasociated with planning their h1.m1s, 

1tting vacation for those who aTe employees, gearing UP. or with regard to their expectations 

d 1hc ~'1tpcctatiOn9 of their families and hunt.iog comp8DiOllS. Even though this case is nM 

a class action on behalf of Tier II hunters, the c:oun may consider their interests under this 

fi tor in the fowell case. The inler~ of the Tier n hunters may be subsrantially haJmcd if 

e July 9 Decision is stayed. 

There are Nral. non-AhtDa-villagc.rcsidcnt S\1bsistcnce used of Unit 13 caribou 

may be affCCltd. depending upon their relative TiO!' II sta~ their Tier I interest under 

c: applicable restrictions. and other factors. It is not clear 1bat substantial harm. would occur 

The court finds that this factOr tips toward not staying the July 9 Decision, bur 

ving the StateJAFWCF stipulation for a tcmpo1'8r)'. partial stay. 

W 6Ax}la.rm to the Public lnt.erclJ7 

The public interest includes all of the residents of Alaska. The public bas an 

ercst recognized by CongrC$S, the Le~lature. and othm to $Upport and enable 

s hsistencc users, particularly traditional and customary subsistence users. Il1d particularly 

.lbsistenee usetS in rural areas grounded on centuries of family and tultural use of 

D oision on Motions and PaJ1iaJ Stipulation [0 Pattial Slay r Yo Df«<i.l~l71 CI Paae 10 of 12 
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L resoun:es. The public atso has on _ embed<IecI in Alaska Consdtud"" in 

e I ua1 access and common use of public: resources regardless of rural or urban residency, 

thout establishing exclusive access or use privileges. 

The tension between these competina public interestS has been the subject of 

d bate in the ha.U, of Congress, in the Alaska Legislature, in litigation. in Board of Fish and 

hearings, in public forums. and in other conteXtS. "Ham" ~uld be said to OCC1lf to 

o aspect of the public inLerest from a decision to stay the July 9 DeQsion. Harm could abo 

said to occur to the other aspect of the public interest from a decision not to stay the; July 9 

Both sides of the public interest ~ motivated to maintain a Sll$tainM yield from 

e Unit 13 Nelchina Caribou Herd, The Departm~t reports that it will take 57 clays to 

I
VCIt the Unit 13 ~bou h\lllt back to B Tier n bUIlL Doing so will delay the start of the 

h! t and thereby result in the caribou being in more vulneJ:abJc locations for TIer n hunters. 

That situation could result in the taking of more caribou than appropriate for maintaining the 

h~d. On the otlw band, Jn4intaining the statu!! quo from the 2009 caribou h~ given the 

private administration of the eHP h\D'lt 3I1d related caribou-take reporting problems, would 

also present the possibilhy of mor~ caribou beiog taken than appropriate. MOl'l!oveT, the 

'cently recognized increa8C in the caribou herd population \0 nearly 4.5,000 requites the 

I 

partmcnl to intrease the rake of bulls and cows nom that herd this year to enhance herd 

bility. 

The court finds iliac this factor sliChtly tips toward not staying tbe July 9 Decision, 

approvins the State! AFWCF stipulation for 11 partial. temporary ,tay. 
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CLARIFICATION AND CONCLUSION 

The State/AFWCF stipulation for a plrtial~ temporary Ny oflhe July 9 Decision 

ntains a sentence to ptdcf the Stale "to create moose buntins n:gulations consistent with 

Coun's order on Swnmary Judgment." This case primarily focused on caribou. Mr. 

anning cballenged the moo~ componenI of the CHP in his amended complaint. The July 9 

cision addressed lJnil 13 moose only in the context of the ClIP. The court was net, 

ted, and the July 9 Dmsion, does not address facts Dr arguments rcgardiDg moose 

putattans in Unit 13 or any Tier I versus ner II or other clispu~ regarding moose: in Unit 

except as embedded in the residency and delcsatioD dlallcnp to the A.htna CHP. 

The modified stay proposed by Ah1na with rcprd to 8. CHP moose hunt for 2010 

senta a close question under a Rule 63(c:) analp1s. Tbcrc is a subsistence need for moose 

, Unit 13. Losq the any·bu11 subsistence hunt is a substantial harm.. 

On ~. tIkiog the pleadiJ\&S. arguments, and information presented by the 

°cs into account, applying Civil Rule 63(c) in accom with 1he ~ case as discU$sed 

d cOnSidered above. the court denies the Ahma and State motioDS to my the July 9 

_1_ . 'on, denies the modified stay requested by Ahma. but approves the State StatelAFWCF 

~pulati .. for. pania1, temponory 9TaY.' ~ 
. DATEDthiS.a~;OfJUly,2010- C~ ~t. ___ 

carl Bauman 
SUP£JUOR COURT mooE 

21 Under Civil Rule 63(e) the State is not. required (0 post a bond, obligation, or other 
~ity for a stay. The court notes the Manninl request for a bond by Ahtna. 'The demal of 
t!1e Ahma may rendeJ'l moot the issue of an approprilUe bond from Abtna for the security of 
lIie rights of an adverse party. 
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